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Lasting Wishes

California's new Health Care Decisions Law smooths the procedural path
for those who wish to control their medical treatment in their last days

nd-of-life issues and concerns are as
ancient as biblical sources and com-
mentaries! and as modern as the new
California Health Care Decisions
Law, effective July 1, 2000.2 These
dramatic issues have affected the
American consciousness since 1976,
when In re Quinlan,® a well-publiciz-
ed and watershed case, brought the
age-old and critical issue of decision making at the end of life into
contemporary society. In Quinlan, Karen Ann Quinlan’s father sought
a court order to have his daughter, who had long been in a persis-
tent vegetative state, removed from a respirator. The New Jersey Su-
preme Court held that Karen had a right of privacy that encom-
passed the right to decline medical treatment under both the U.S. and
New Jersey Constitutions and that could be asserted on her behalf by
her guardian.*

When Karen Quinlan became comatose in 1975, no state recog-
nized a patient’s right to set limits on life-prolonging medical efforts.
Since then, all 50 states have enacted legislation governing the
requirements for some type of advanced healthcare directive.

The California Health Care Decisions Law is codified in Sections
4600 through 4805 of the Probate Code.? The Legislative Findings con-
tained in Probate Code Section 4650 set forth the new law’s public pol-

LOS ANGELES LAWYER / DECEMBER 2000

icy,” which recognizes a patient’s right to control decisions relating
to his or her own healthcare. A patient’s right of individual autonomy,
privacy, and dignity includes the right to exercise control over health-
care decisions when modern medical technology has made possible
the prolongation of life beyond natural limits.?

Before the passage of the Health Care Decisions Law, there were
five statutorily recognized ways in California in which a patient could
make his or her treatment preferences known in case of subsequent
incompetency: 1) advanced directives pursuant to the Natural Death
Act,’ 2) durable powers of attorney for healthcare,! 3) statutory sur-
rogacy,'! 4) a court-appointed conservator,’? and 5) other judicial
intervention.’® The first two have been superceded by the new law.

Similarly, before this year, there were three primary kinds of doc-
uments that addressed the healthcare of incompetent patients: 1)
advance directives pursuant to the Natural Death Act, which allowed
a patient in good health to authorize his or her doctor to forego life-
sustaining treatment in the event of terminal illness; 2) durable pow-
ers of attorney for healthcare, which appointed an agent to make appro-
priate decisions for an incompetent patient; and 3) statutory surrogacy
provisions. Conflicts existed among the different forms. Realizing that
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California law did not adequately address numerous important issues
concerning healthcare decisions for aduits who lack capacity, the
California Legislature decided to provide procedures and standards
in this area and adopt consistent rules governing healthcare decision
making by surrogates.

The Health Care Decisions Law'> makes numerous revisions to
prior law in order to promote the use and recognition of advance direc-
tives and improves the effectiveness of directives in the realization of
patients’ wishes once they become incapable of making decisions for
themselves. The Health Care Decisions Law applies to all powers of
attorney for healthcare no matter when they were executed.’® A
durable power of attorney for healthcare that was valid under prior
law remains valid under the new law.” The new law allows patients
to execute a directive about the use of life-sustaining treatment and
to appoint a third party to carry out their wishes. Appointed individ-
uals are given the authority to act in the principal’s best interests when
the healthcare wishes of the principal are unknown or unclear in his
or her directive.’®

Included in the new law is a statutory form Advance Health Care
Directive!® that improves on earlier forms by using simpler, more mod-
ern terminology that will make the directive easier to use and under-
stand. The new form will help people focus on the decisions that
ultimately involve soul-searching questions, such as whether or not
to prolong life, whether or not to withhold or withdraw artificial nutri-
tion and hydration, instructions concerning cardiopulmonary resus-
citation, relief from pain, and donation of organs at death. The use of
the statutory form is not mandatory for an enforceable advance
healthcare directive in California,® and an individual who chooses to
use the form may complete or modify all or any part of it.! The form
can be found in Probate Code Section 4701.

A patient can still make his or her treatment preferences known by
statutory surrogacy.? This approach is used when the patient, despite
having executed an advance directive, may be faced with unforeseen
changes, such as new medical treatments and procedures, that would
substantially alter the person’s choice of treat-
ment.? This approach is commonly used when
the patient does not execute a living will and
does not appoint a surrogate decision maker |
pursuant to the durable power of attorney for |
healthcare law. Surrogate decision makers |
are also effective when something unexpected |
happens, such as the expiration of an exe-
cuted durable power of attorney.? Judging
from statistics that indicate that only approx-
imately 10 to 20 percent of adults have advance
directives, surrogate decision makers are fre-
quently used.?

How does a surrogate decision maker
elect a choice when none has been made?
‘Who are the individuals or family members
charged with the responsibility to make such
decisions? There exists a significant gap in the
new Health Care Decisions Law because the
proposed statutory provision listing possible
adult surrogates with a relationship to the
patient to be selected by the primary physician
was deleted from the proposed legislation
and was not enacted as part of the new law.%
Courts have responded by looking for what |
the patient would have chosen.? A judgment
based on a search of the patient’s competent
life for his or her preferences, values, and
commitments is appropriate—not because it
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is required by the patient’s right of autonomy but because it is in the
patient’s best interests to achieve a treatment plan that the patient
would have wanted if the patient had been able to so designate.

The doctrine of “substituted judgment” focuses on the patient’s
treatment preferences to the extent they are discoverable. This deci-
sion-making standard considers factors such as statements made by
the patient while competent regarding medical decisions and the
religious, moral, and philosophical convictions of the patient. When
the patient’s wishes are unexpressed or unclear, it becomes harder
to justify third-party treatment decisions because there is too little infor-
mation to ensure that the decision reflects the patient’s own prefer-
ences. In such a case, the surrogate decision maker’s own standards
and philosophy exert a substantial influence on the treatment deci-
sion. In effect, the surrogate decision maker makes the treatment deci-
sion rather than giving voice to the patient’s decision. This situation
is one in which the surrogate decision maker evaluates the patient’s
then-existing status and makes a treatment decision based on what
he or she concludes is in the patient’s best interests.?

There is no simple solution to the complex problem of determin-
ing future medical decisions. It requires balancing the interests of
many different parties and concerns. Patients and their families have
an interest in being treated with respect and dignity. The state has an
interest in protecting its citizens from premature death. The medical
profession has an interest in protecting its integrity and ensuring that
scarce medical resources are put to the best uses. Finally, the judicial
system, in the absence of direct legislative guidance, has an interest
in ensuring that existing legal standards are not violated in the pur-
suit of these conflicting interests.®

Attorneys drafting advance healthcare directives should be aware
of potential ethical pitfalls. The client is the person for whom the doc-
ument is being drafted, not the spouse, adult child, or friend who may
have first contacted the attorney.®! One of the main decisions for the
principal is naming his or her agent. The issue of capacity raises
another ethical dilemma. The Due Process Incompetents Determin-
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ations Act* sets for th standards for determining
if a person has the capacity to perform particu-
lar acts, including the capacity to give medical
consent.®

For 15 years following Quinlan, various state
courts struggled with the right-to-die issue and
arrived at conflicting decisions. More than 100
cases covering some aspect of right-to-die issues
and dilemmas were litigated throughout the
country, with withdrawals of medical care per-
mitted in some instances and denied in others.
Each case contributed its own special nuance
to the ongoing debate.

Evolution of Califernia Stat
e e

With the enactment of the 1976 Natural Death
Act, California became a pioneer in the area of
healthcare decision making for adults without
decision-making capacity.* Durable power of
attorney statutes had been in effect since 1979,
and durable power of attorney for healthcare
statutes were enacted in 1983.% In 1990, the fed-
eral Patient Self-Determination Act was codi-
fied.3 However, not until 1994 were a diverse
number of statutes consolidated and expanded
into the California Power of Attorney Law.3 As
indicated in the 1994 recommendation report
from the California Law Revision Commission,® placement of the
Power of Attorney Law in the Probate Code reinforced its nature as
an estate planning device.

The years between the the enactment of the durable power of attor-
ney statutes in 1979 and the Power of Attorney Law in 1994 saw a num-
ber of groundbreaking and widely cited judicial decisions dealing with
these practical and increasingly difficult medical, ethical, and legal
issues. In 1983, in Barber v. Superior Court,*® two physicians were
charged with murder and conspiracy to commit murder after life
support measures were terminated for a deeply comatose patient in
accordance with the wishes of the patient’s immediate family.#! The
doctors petitioned the court of appeal for a writ of prohibition to dis-
miss the charges. The court of appeal granted the writ, holding that
cessation of heroic life support measures was not an affirmative act
but rather a withdrawal or omission of further treatment.

The Barber court emphasized that the physicians’ omission to con-
tinue life support procedures, although intentional and with the
knowledge that the patient would die, was not an unlawful act. The
doctors had no legal duty to continue medical treatment when the
patient had virtually no chance of recovering and when the family con-
sented to the termination. Further, the court underscored that the fail-
ure to institute formal guardianship proceedings did not render the
physicians’ conduct unlawful. There was no such statutory require-
ment for guardianship and, under the circumstances, the wife was the
proper person to act as surrogate decision maker for the patient.

The court also held that there was no legal requirement for prior
judicial approval of a decision to withdraw treatment.*? Moreover, the
opinion stated, “Although there may be a duty to provide life-sustaining
machinery in the aftermath of a cardio-respiratory arrest, there is no
duty to continue its use once it has become futile in the opinion of qual-
ified medical personnel.” Despite the breadth of its language, however,
Barber did not dispose of the issue of who can consent to treatment
because the issue arose as part of a defense to a charge of murder—
specifically, whether the doctors could rely on requests from the
family of the patient. Indeed, the court was aware of the difficulty of
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. determining who should be included in the patient’s “family” for the

purpose of decision making by surrogate.*?

The Bartling v. Superior Court decision* came one year after
Barber. William Bartling had executed a living will and a durable
power of attorney for healthcare evidencing his wish to discontinue
ventilator life support. The Glendale Adventist Medical Center
refused to withdraw the ventilator. The trial court denied Bartling’s
request for an injunction against further treatment; the court of
appeal reversed, holding that his expressed wishes in his advance
directive should have been honored. The appellate court held that
the right of a competent adult patient to refuse medical treatment is
a constitutionally guaranteed right that must not be abridged* and
“if the right of the patient to self-determination as to his own med-
ical treatment is to have any meaning at all, it must be paramount to
the interests of the patient’s hospital and doctors.™¢

In 1986, the Bouvia v. Superior Court case, which involved a
patient’s desire to refuse nutrition and hydration, generated a great
deal of controversy.” In Bouvia, the trial court denied the patient’s
request to have her feeding tube removed. The court of appeal issued
a writ of mandate reversing the trial court order and holding that a
competent patient had the right to remove a feeding tube even though
she might be kept alive for 15 or 20 years if it were left in place. The
language of the court majority is as direct as its ruling: “[The] [p]eti-
tioner sought to enforce only a right which was exclusively hers and
over which neither the medical profession nor the judiciary have
any veto power.™8

The divided opinion in the Bouvia case was not without dissension
and controversy. The majority concluded that the patient’s decision
to allow nature to take its course was not equivalent to an election to
commit suicide.*® A concurring opinion struggled with the suicide issue
and poignantly observed, “Whatever choice Elizabeth Bouvia may ulti-
mately make, I can only hope that her courage, persistence and
example will cause our society to deal realistically with the plight of
those unfortunate individuals to whom death beckons as a welcome
respite from suffering.”® The Health Care Decisions Law is a signif-
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icant step in that direction.

Conservatorship of Drabick® is another influential case. In Drabick,
the conservator sought court approval to remove the nasogastric
feeding tube of the conservatee, who was in a persistent vegetative
state. No one opposed the action; the conservator simply wanted a
court order to protect the healthcare providers.”? A county public
defender appointed to represent the conservatee-patient agreed with
the proposed termination of treatment. Nevertheless, the probate court
denied the conservator’s petition on the ground that continued feed-
ing was in the patient’s best interests. The conservator appealed.
The court of appeal reversed the probate court and allowed removal
of the feeding tube. The court held that, in California, each adult has
a right to determine the scope of his or her own medical treatment,
which includes the legal right to refuse medical treatment such as arti-
ficial nutrition and hydration. Further, incompetent patients retain the
right to have appropriate medical decisions made on their behalf. An
“appropriate medical decision” was defined as one that is made in the
patient’s best interests, as distinct from one made in the interests of
the hospital, the physicians, the legal system, or anyone else.?

The Drabick court observed that under Probate Code Section
2355, which provides that the conservator need not obtain judicial
approval of its decision absent disagreement among interested par-
ties, the probate court will review a conservator’s proposed decision
only if there is a dispute among interested parties or if the conservator
seeks confirmation of a proposed action.* Thus, as a practical mat-
ter, the court will become involved only if, for example, there is a fam-
ily dispute, a doctor demands judicial confirmation, or a conservator
seeks judicial confirmation as a precaution.

In 1990, the U.S. Supreme Court decided its first right-to-die case,
Cruzan v. Director, Missouri Department of Health. In Cruzan, the exis-
tence of a constitutionally protected right to refuse treatment was
affirmed on a national level. The Cruzan opinion upheld a constitu-
tional right to die and recognized a constitutionally protected liberty
interest to refuse treatment—but the Court left to the individual
states the task of establishing their own guidelines on life or death treat-
ment decisions for incapacitated persons. The Supreme Court’s opin-
ion opened the door to enactment of advance directive statutes like
those enacted in California by holding that an appointed surrogate deci-
sion maker would have the right to refuse treatment on behalf of an
incapacitated individual. But the Cruzan Court also made it clear
that a patient’s rights are jeopardized if he or she fails to leave explicit
advance instructions.

Gonfiicts between Healtheare Providers and Patients

In our society, sensitive services such as termination of life support
create potential conflicts between healthcare providers and patients.
Tension arises when healthcare providers insist on providing care in
accordance with their own beliefs and refuse to grant patients access
to medical care that the providers find objectionable.5

The constitutional complication inherent in this provider-patient
conflict emerges in an analysis of the interaction between the free exer-
cise and establishment clauses of the First Amendment and patients’
right to privacy.” If religious healthcare providers, institutions, and
health plans are allowed to refuse to provide services on religious or
moral grounds, patient access to healthcare may be significantly cur-
tailed.® Although the right to refuse life-sustaining medical treat-
ment is constitutionally protected, patients may experience difficulty
in getting religious providers to implement their advance directives.®
No federal or state law has established a fundamental right to health-
care. Thus, in conflicts between religious beliefs and healthcare
choices, it is not surprising that religious beliefs have received more
statutory and legal protection. However, consistent with the consti-
tutional protections that prevent both the imposition. of religious
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beliefs as well as limitations on individuals to refuse life-sustaining treat-
ment, patient rights to services must not be compromised.
Policymakers should devise alternative means to ensure that patients
can go to providers willing to honor their treatment requests.®

The fact that a patient has the right to refuse continued medical
treatment, however, does not give rise to a concomitant physician duty
to discontinue care upon request. This principle is illustrated by
Conservatorship of Morrison v. Abramovice.®! In that case, the con-
servator-daughter of a 90-year-old woman in a persistent vegetative
state sought removal of a nasogastric feeding tube from her mother.
The hospital physicians refused the daughter’s request due to “per-
sonal moral objections.”® At issue was whether a conservator can
require a physician to comply with a treatment request against the
physician’s personal moral objections. The court answered this ques-
tion by basing its holding on the prevailing view among medical ethi-
cists that a physician has the right to refuseto follow a conservator’s
direction to withhold life-sustaining treatment on personal moral
grounds, but must be willing to transfer the patient to another physi-
cian who will follow the conservator’s direction.®

Physicians not only have the right to refuse to follow a patient’s
direction to withhold life-sustaining treatment but customarily are not
punished for ignoring a patient’s preferences about life-sustaining care.
Accumulated evidence indicates that physicians and healthcare
providers often ignore patient preferences about life-sustaining care
But the likelihood of wrongfully treated patients recovering com-
pensatory damages has been placed in doubt. Courts and commen-
tators alike have suggested that actions for life support not con-
sented to by the patient are analogous to actions for wrongful life and
should, for that reason, be rejected.®

End-of-life issues continue to be presented to the judicial system
for resolution, as evidenced by the recent grant of review by the
California Supreme Court in In re Conservatorship of Wendland .5
The Wendland case involves a struggle between the wife, mother, and
sister of a 42-year-old man who was brain damaged and cognitively
impaired in a motor vehicle accident but is conscious and sometimes
able to respond to simple commands. The patient’s wife sought per-
mission to remove the feeding tube and to allow her husband to die;
the mother and sister objected. The trial court refused permission to
remove the feeding tube. The court of appeal reversed with directions
in a lengthy and detailed opinion that has now been superseded by
the supreme court’s grant of review.

The debate over adequate and affordable healthcare and ethical
decision making at the end of life has permeated political, medical,
legal, religious, and bioethics discourse during most of the past
decade®” and continues to command widespread national and inter-
national attention.® Technological advances in the medical field per-
sist in outpacing the ability of society to accommodate them.® Because
no one knows when tragedy or illness may strike, adults of all ages
would best be served by considering, completing, and signing an
advance directive under the new Health Care Decisions Law. Upon
signing an advance directive, adults should give a copy to their doc-
tor and their family and should keep a duplicate original or copy in a
safety deposit box.

The values the patient and physician bring to the bedside are not
similarly constituted. A patient’s values and considerations may com-
prise religious, sociological, economic, and psychological influences.”
A physician’s values may be similarly derived but may be tempered
by experiences and training in the medical field.” The legal counselor
can help by providing focus and well-reasoned advice. Mere techni-
cal expertise is not enough; concern for the overall well-being of the
client requires consideration of the client’s financial, moral, religious,
family, and personal set of values.

If clients, patients, or attorneys need inspiration beyond medical



technology and legal technicalities, perhaps
they can look to the wise words from the
book of Ecclesiastes, which serve as a
reminder that dying has been part of life
since time immemorial:

Remember then thy Creator in the

days of thy youth,

Before the evil days come,

And the years draw nigh, when thou

shalt say:

“I have no pleasure in them”;...

Before the silver cord is snapped

asunder,

And the golden bowl is shattered,

And the pitcher is broken at the

fountain,

And the wheel falleth shattered, into

the pit;

And the dust returneth to the earth

as it was....”

And in the end, from the same source,
there are further words of comfort: “[Tlo
everything there is a season, a time to be
born and a time to die...."™ [ ]
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